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Y emammi idenmudghixosano npobaemu, o sunuKarome y npoueci 00Kka3y8aHHs icmomHor
3MIHU 00CMAGUH Yy KOHMeEKCMI NPago3acmocy8ants, ma 6CMAHOBAEHO, W0 Hamenep npi-
OpUMemHUM € POPMYBAHHS HIMKO OKPECAeH020, e(heKmMUBH020 IHCMUmMYmy icmomHoi
3MIHU 00CMABUH, A0ANMAYit NPagosux nioxodie tioeo pe2yrto8ants 8ioN08iOHO 00 HOBUX
suraukis. Ila npobaemamuka npocaiokogyemucs y npaxKmuunii peanizayii Hopm cm. 652
1luginvnoeo kodekcy Yxpainu: y 6invuiocmi cyo0osux pitieHb 0oCUms KPUMUUHO OUIHIOIOMb-
cs1 dokasu HaseHocmi icmomHuoi 3sminu oocmasun. Tomy 36arancysamu maiinosi inmepecu
CMOPIH Y 6UNAOKY GUHUKHEHHS ICMOMHOI 3MiHU 00CcMasul cmae 00CUmb CKAAOHUM, d HOp-
MU 8KA3GHOI euue cmammi 6 YUHHII pedaxyii HeOoCMamubo HimKo 8U3HAUAOMb MeXA-
Hizmu iT dokazysanns. Lle npuzeo0ums 00 UHUKHEHHS IOPUOUMHUX CYNepeHOK | NPABO8UX
HegusHaueHocmell. PopmyeanHs MexXanizmy 00KA3Y8aHHS HA8HOCMI ICMOMHOI 3MiHU 00-
CMABUH CHPUSMUME NPO30POCHE 00208IPHUX BIOHOCUH, NOKPAUEHHIO 00208IpHOT ducyunii-
HU, 3HUICCHHIO NPABOGUX PUBUKIG, CNPAGEOAUGOMY B8PEYAIO8AHHIO CNOPIG, NOACUICHHIO
€y006020 po32nsdy. A 045 3ab6e3neueHHs OOMPUMAHHS NPUHYUNY C80000U 00208ipHUX 810~
HOCUH 8AJICAUBO 3aKOHO0ABY0 3aKpinumu 0008 430K 3 GU3HAYEHHS MAK020 MEXAHIZMY ca-
MUMU CMOPOHAMU 8 002080Di.

Beryn. ITpobiieMaTrika BiACyTHOCTI MeXaHi3My JOKa3yBaHHS HasIBHOCTI
iCTOTHOI 3MiHU OOCTaBUH Y JOTOBipHOMY PEryJIOBaHHI € aKTyaJIbHOIO i
NoTpedye AeTalbHOrO AOCIIXKEHHS, OCKiJIbKU 15 BiACYTHICTh 3HAYHO
YCKJIQJHIOE MPaBO3aCTOCYBAaHHS i IPU3BOAUTH 10 BUHUKHEHHS PU3UKIB
JUJTSI CTOPiH JOTOBOPY. Y cydacHUX yMOBaX €KOHOMiIYHOI HECTa0iJIbHOCTI
Ta YaCTUX 3MiH Y 30BHIIIIHbOMY CE€pPeIOBUILli, SIKi MOXYTh BILUIMBATU Ha
BUKOHAaHHS 3000B’s3aHb, BaXJIMBO MaTH YiTKi Ta 3p0O3yMiJli MpaBuia,
LIIO0 PEryJIloI0Th MUTaHHS AoKa3dyBaHHS. HeBu3HauyeHicTh y Uil cdepi
CTBOPIOE MPOCTIp A 37T0BXKMBaHb, HEPIBHOCTI MpaB CTOPiH i MPaBOBUX
CMOPiB, SIKi MOXYThb 3aTSATyBaTUCh i CIPUYMHIOBATU 3HAUHIi YacoBi Ta ¢i-
HaHCOBIi BUTpaTu. BuBueHHd 1iei mpobaemMu € HeoOXimHUM IS popMy-
BaHH{ e(peKTUBHOI MpaBoOBOi 6a3U, 110 3a0e3MeYnuTh OajlaHC iHTepeciB
CTOPiH, MiABUIIUTH MMPaBOBY BU3HAUYEHICTh i 3MEHIIUTh PUBUKHU,
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MOB’si3aHi 3 BUKOHAHHSM JOTOBipHUX 3000B’s-
3aHb. PO3TJISI0 IbOTO MUTAHHS € BaXXJIMBUM SIK
JUJISI TEOPETUYHOTO OCMMCJIEHHSI ITPABOBUX HOPM,
Tax i AJ1s1 MPAaKTUYHOTO BAOCKOHAJIEHHS T1OTOBIp-
HOTO PEryJIloBaHHSI.

AHaJti3 ocTaHHIX A0CTiIKeHb i myomikamiii. [Hc-
TUTYT iICTOTHOI 3MiHM OOCTaBUH CJIyryBaB Mpe/-
METOM PO3IJISIAY B HAyKOBUX MpaLsix 0araTbox yK-
palHChKUX YUEHUX, cepell SIKMX IMOTPiOHO 3a3Ha-
yutu AngpeeBy O., Cyxy 0., PomaHoBcbky JI.
BoHu npuBepTanu yBary 10 nmpoojeMaTuKu mpa-
BOBOI HEBU3HAYEHOCTI «iCTOTHOI 3MiHM 00OCTaBUH»
i HEIOCTaTHBLOI'O MPAaBOBOrO PETYJIOBAHHS CIO-
co0iB 11 mokasyBaHHsA. OmHaK mMUTaHHS (PopMy-
BaHHSI Ta 3aKpilUIEHHSI MeXaHi3My J0Ka3yBaHHS
HasIBHOCTi iCTOTHOI 3MiHM OOCTaBMH Yy JOIOBip-
HOMY peTyJIIOBaHHi, 30KpeMa y TIpu3Mi HaIpaibo-
BaHOI Ha CbOTOJHI MPaKTUKU, MOTPEOYE Moaalb-
LLIOTO JOCJIIKEeHHSI, UMM 1 OOIPYHTOBAHO aKTya-
JILHICTb 1Ii€1 HAYKOBOI MyOJTiKallii.

Came TOMy MeTOI0 CTaTTi € ineHTUIKAaLIisI Ipo0-
JieM, 1110 BUHUKAIOTh y MPOLEeCi JOKa3yBaHHS ic-
TOTHOI 3MiHU OOCTaBMH Y KOHTEKCTi MpaBO3acTo-
CyBaHHS I OOTPYHTYBaHHS HEOOXiTHOCTI 3aKOHO-
JTaBYOTO Ta IOTOBIPHOTO 3aKPiTrJIEHHS MEXaHi3My
JI0Ka3yBaHHSI iCTOTHOI 3MiHM OOCTaBUH Yy JOTO-
BipHOMY peryiaioBaHHi.

Pe3yabTaTu nocaimkenns. 3 yacy yxpajaeHHs Lu-
BUJIbHOTO KOAEeKCY YKpainu B peaakiii Big 16.01.2003
1o rorouyHoi pegakuii Bix 03.09.2024 ct. 652 Lu-
BiJIbHOIO KOJEKCY YKpaiHU1 He 3a3HaBajla XXOJIHUX
3MiH. XapakKTepHO, 1110 BKa3aHa CTaTTs € iHHOBa-
€10 IJIs1 YKpaiHCHKOTO IIpaBa, sIKa 3 IBUJIACS Tl
BILJINBOM MiXXHapOJIHOIO TpaBa, 30kpema [1puH-
LIMIiB MiXHApOAHUX KOMEPUiHHMX NOTrOoBOPiB
YHIAPYA (UNIDROIT, 3 ¢p. Institut international
pour lunification du droit privé — MixHapogHU
IHCTUTYT 3 yHi(ikalil mpuBaTHOrO IpaBa), ae 0y-
JIO 3aKpiIieHO MPUHLMUI hardship (Henepeadavy-
BaHMX TPYAHOILIB), SIKMI T03BOJISIE 3MiHIOBATU
YMOBH JIOTOBOPY Y pa3i iCTOTHOI 3MiHM OOCTaBUH,
1110 CTOPOHU HE MOIJIM TepeadauynuT Ha MOMEHT
MOro yKJIaaeHHS.

VTiM, y HayKOBOMY CEepEIOBHUIILLI BXKE JOBIUA yac
OOIrOBOPIOETHCS AUCKYCIMHICTh HOPM JOCIiIXKYyBa-
HOI CTaTTi. 3ayBaxkKMoO, 1110 TIPaBOBE PETyJIIOBAHHS
MUTaHHS 3MiHM 200 PO3ipBaHHSI JOTOBOPY JI0 yXBa-
nenHs LlyBinbHOTO KOmekey YKpaiHu Oysio JOCUTh
KOHCEPBATMBHUM i 3BOAWIOCH A0 TaKUX 3arajlbHUX
MNPUHLUITIB. OTHOCTOPOHHbOI BiIMOBHU BiJl JOrOBO-
py (ct. 162 LuBinbHOTO Komekcy YPCP), nepero-
BOPIiB Ta Y3rOJXKEHHSI MiX CTOpPOHAaMU, CydOBOIL
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MPaKTUKH, sIKa, Ha BiIMiHY BiJl Cy4aCHOTO MiIXO.Y,
He JToITycKaJia 3MiHM 000B’SI3KiB Yepe3 eKOHOMIUHi
Ta coliaJIbHi TPYIHOILI, a CYAu KepyBaJTUCh IPUH-
LIUIIOM JOTOBOPY SIK «3aKOHY JJISI CTOPiH».

bes3zanepeuHo, 1m0 HOroBOpM LMBIJILHO-TIpA-
BOBOr0 Ta rocHoaapchbKO-MpPaBOBOrO XapaKTepy
CIPSIMOBaHI TepeayciM Ha 1X HaJleskHe BUKOHAHHSI.
A 'y pa3i HeBUKOHAaHHSI BUHHA CTOPOHA Mae€ Mo-
HEeCTHU BilTOBiabHICThb. 1le BaxkInBuUiA, 3arajJbHO-
BU3HAHU i HA MiXKHAPOIHOMY PiBHi, MPUHILIUII 10~
roBipHUX BigHOCHH. IIpoTe B pealisix CbOroaeH-
HSl, B CUTyallisIX, KOJM 0OCTaBUHU 3MiHIOIOTHCS
HACTIJIBKU, 1110 BUKOHAHHSI JIOTOBOPY CTa€ 3HAYHO
YTPYJIHEHUM a00 HaBiTh HEMOX/JIUBUM, IPUHLIMUIT
CIIPaBeUIMBOCTI BUMAarae Mepernisiiy yMOB I0Tr0OBO-
py ab0 HaBiTh MOro pO3ipBaHHS MJIS1 YHUKHEHHS
HaaMipHOTO TAraps IJisl OAHI€T 3i cTOpiH. 3aKOHO-
JaBCTBO 0araTthbOX KpaiH Iepeadadyae MexaHiZMM
BXOJYy 3 TaKMX CUTYalliii, BilOMi SIK JOKTPHHA iC-
TOTHOI 3MiHM 00CTaBUMH. B yKkpaiHCbKOMY 3aKo-
HOJIaBCTBi CMOCI0 3aXUCTy IUBUTBHUX MpPaB Ta iH-
TepeciB y BUIJISIII 3MiHU a00 po3ipBaHHS JOTOBOPY
Yy 3B’SI3KY 3 iCTOTHOO 3MiHOIO OOCTaBUH 3aKpil-
JIEHO y 3rajaHiit Buiie cT. 652 LlnBinbHOro KoJaeK-
cy Ykpainu. Lle nae cropoHaM MigcTaBU BUMara-
TU afanTallii JOTOBipHUX YMOB A0 HOBUX peaJliii,
110 BUHUKJIM ITCJST YKJIaneHHsS nToroBopy. Tomy
IHCTUTYT iCTOTHOI 3MiHM OOCTaBUH — 3aMuT Cy0’ €K~
TiB ToCIiogapoBaHHS B Cy4aCHOMY MiHJIMBOMY Ce-
pPEIOBUILL, SIKMIA, MOMPU AUCKYCIHHICTh, MOTpE-
Oy€ MoJaNbIIOr0 PO3BUTKY.

3a 3araJIbHUM MPaBUJIOM, YCTAHOBJIEHUM CT. 652
[uBinbHOrO KOAEKCY YKpaiHu, y pasi iCTOTHOI 3Mi-
HM OOCTaBUH, SKMMU CTOPOHU KePyBaIMCh ITijl yac
YKJIaIECHHS OTOBOPY, IOTOBIp MOX€ OyTH 3MiHe-
HUIi 200 pO3ipBaHMA 32 3rOA0I0 CTOPiH, SKIIO iH-
1lIe He BCTAHOBJIEHO JOrOBOPOM a00 HE BUILIMBAE
i3 cyTi 3000B’s13aHHS. K0 CTOPOHM HE HOCITIIN
3roJIM 1IOJ0 YBIAMOBIAHEHHS JOrOBOPY 0OCTaBU-
HaM, SIKi iCTOTHO 3MiHWJIMCh, a00 1100 HOro po-
3ipBaHHSI, JOTOBIp MOXe OyTH pO3ipBaHUiA, a 3 -
CTaB, YCTAaHOBJICHWX YaCTMHOIO YETBEPTOIO IIi€l
CTaTTi, — 3MiHEHMI 3a pillIeHHSIM Cydy Ha BUMOTY
3aiHTEepeCcOBaHOI CTOPOHMU 3a HAsIBHOCTi OJHOYAC-
HO TaKMX YMOB:

1) y MOMEHT yKJIaIeHHSI JOTOBOPY CTOPOHMU B~
XOIWIU 3 TOro, 110 Taka 3MiHa 0OCTaBUH HEe Ha-
CTaHe;

2) 3MiHa 0OCTaBUH 3yMOBJIeHA MPUUMHAMM, SIKi
3aiHTepecoBaHa CTOPOHA HE MOTIJIa YCYHYTH MiCJIst
iX BUHMKHEHHS 3a BCi€i TypOOT/IMBOCTI Ta 00ay-
HOCTI, IKi BiJl HET BUMarajauch;
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Oxcana KPUJIOBA

3) BUKOHAHHS TOTOBOPY MOPYIIUIO O CIiBBiA-
HOILLIEHHSI MAailHOBUX iHTEpeCiB CTOPiH i M030aBU-
Jio © 3aiHTepecoBaHy CTOPOHY TOTrO, Ha III0 BOHa
pO3paxoByBaJia Mill Yac YKJIaIeHHS T0TOBOPY;

4) i3 cyTi moroBopy abo 3BMYAIB JiJIOBOTO 000-
pOTYy He BUILIMBAE, 110 PU3UK 3MiHU OOCTaBUH
Hece 3aiHTepecoBaHa CTOPOHA.

Lle hopmyntoBaHHS B CEHCi MTPaBOBOTO MPUITU -
Cy € JOCUTb 3pO3YMIJIMM, aJie peaizallis 3aKaaae-
HOI HOPMHU € IOCUTb ITPO0IeMaTUIHOI0. AITXe 10-
roBip Ma€ MeBHMIA XKUTTEBUI LMK — Bif iHillilO-
BaHHS YKJIaJaHHS 10 BUKOHAHHS, i HA KOXHOMY
eTamni € ogHa abo OiJible CTOPiH, SIKi Meperisaa-
I0Th YMOBHU J0ToBOpy. BomHoYac mosa yBaroo crTo-
PiH JOCUTh YaCTO 3aJUIIAETHCS MEBHUN PU3UK,
TpUTAMaHHMI KOXKHOMY €TaITy LIUKITY, SIKII BaXKKO
iTeHTu(iKyBaTH, a Ile Baxkue oliHoBaTU. Haii-
TsDKYE K IOTr0 YCYBaTH, 1110 B IONAJIBIIii1 (haKTHU-
Hilf peai3aiii JOToBipHUX 3000B’s13aHb TPU3BO-
JUTb 10 iCTOTHOI 3MiHM OOCTaBUH, SIKy CTOPOHU
He MOIJIY TependaynuT B MOMEHT YKJIaaeHHs [1].

CyuacHa cyioBa MpakTHhKa 3 pO3IJIs Iy CIIpaB 10~
JI0 iCTOTHOI 3MiHM OOCTaBUH XOua € JOCHUTh Pi3-
HOMAaHITHOI0, MPOTE B KJIDYOBHUX MOMEHTAaX 0CO0-
JINBOCTEN MOKa3yBaHHS € ycTtajieHow. OmHovyac-
HO 3 IIUM BOHA IIOKa3ye, 110 CYIW 4acTO MaroTh
TPYAHOIIi 3 OLIIHKOIO 10Ka3iB, HaJaHUX CTOPOHa-
mu. Hampukitan, y BUumagkax, KOJIM OgHa 3i CTO-
piH HaMaraeTbCs JOBECTU iCTOTHY 3MiHY 00OCTa-
BUH, CYAW MOXYTb BUMaraTu 3Ha4HOI JOKa30BO1
0asu [JIs1 MiATBEePIXKEHHST TOro, 110 3MiHU Oyau
NiiCHO HemepeadauyBaHUMU Ta iCTOTHUMU. Taky
MO3UIIII0 CYIy MOXHA 3PO3YyMITH Ta ITOSICHUTHU SIK
3aci0 3amoOiraHHs MOXKJIMBIN HeTOOPOCOBICHIM
MOBeAiHLi 3 00KY CTOPOHM AOTOBOPY, 110 37T0BXKHU-
BAa€ TMIpaBOM 3MiHM a00 po3ipBaHHSI JOTOBOPY BHAC-
JIIOK i1 iCTOTHOI 3MiHU OOCTaBUH.

Ha npoGaemaTtuky goka3zyBaHHSI, 30KpeMa, ic-
TOTHOI 3MiHM OOCTaBMH, 3BepTaju yBary i cyani
Bepxosnoro Cyny y KacauiitHoMy rocnogapch-
KOMY CY/i ITiJ1 yac 0OroBOpeHHS TeEMMU 3iliICHEHHS
npaBocyaasl B yMoBax BiiHM Ha XII MixHapo-
HOMY cynoBomy ¢dopyMi. BoHu BigMiTuiam 3poc-
TaHHS KiJIBKOCTi CIIpaB 11010 CYTTEBUX 3MiH 00C-
taBuH. KpiM TOro, yKOTpe HaroJoIlieHo, 10 Xo4ya
icTOoTHa 3MiHa 0OCTaBUH (SIK yTPYIHEHHS, EKOHO-
MiYHY HEBUTiIHICTb BUKOHAHHS 3000B’SI3aHHSI)
HaJa€e CTOPOHAM IIpaBO PO3ipBaTU UM 3MiHUTU HO-
TOBip 32 JOTPUMAHHS YMOB, Tlepea0aueHnX 3aKO0-
HOM, yCe-TaKH, 3BEPTalOUNCh IO CyJOBMIA 3aXUCT,
CTOpOHA Ma€ IPOIOHYBATH TaKi 3MiHM 10 AOTO-
BODY, SIKi O CTAHOBWUJIM KOMIOPOMIiC i1 000X CTO-
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PiH B yMOBax, 110 3MiHWIncs. Ha Xajib, TUTIOBOIO
IMMOMUJIKOIO TT03MBaYa B TAKMX KaTeTOPIsIX CIIpaB €
iTHOPYBaHHS iHTepeCiB iHIIOI CTOPOHU [2].

BepxoBHuit Cyn ak1ieHTyBaB Ha TOMY, 1110 BHE-
CEHHSI 3MiH J10 JOTOBOPY 3a PillIEeHHSIM CYAY € BU-
HSITKOBOIO MipoOIO, SIKa TIOB’s13aHa 3 BTPYYaHHSIM
cydy B CBOOOAY JAOTrOBOPY, TOCHOAAPCHKY Misl/ib-
HICTh CTOpiH, i TaKe BTpy4YaHHS MOXe€ Bia0OyBa-
THCh y pa3i BUHUKHEHHSI 3HAYHOIO i BOYEBUIb
HecrnpaBeIJIMBOTO aucOallaHCy MiX iHTepecamMu
CTOpPiH YHACJi0K 3MiHU 00CTaBUH [3].

Kpim HeBu3HaHHS cygaMu, y OiLTBIITIOCTI BUTIAM -
KiB, 3MiH/ OOCTaBWH € iCTOTHUMM, Y HAyKOBIi1 JIi-
TepaTypi TaKOX BKJIaJeHI CYTTEBI 3aCTEpeKeHHSI.
Tak, HayKOBIIi 3a3HAa4Yal0Th, 1110 MOXJIMBICTb 3MiHU
abo po3ipBaHHSI AOTOBOPY Vy 3B’SI3KY 3 iCTOTHOIO
3MiHOI0O OOCTaBMH MOXe OOMEXYyBaTUCh CAMUM
JIOroBOpOM abo cyTTio 3000B’s13aHHY. CripaBa B
TOMY, 1110 iCTOTHA 3MiHa OOCTaBUH € CAMOCTIMHUM
BUITAJIKOM 3MiHU 200 po3ipBaHHS JOTOBOPY, Yepe3
e cT. 652 LK Ykpainu He MOXKe 3aCTOCOBYBATHUCH
cyOcuaiapHO MO BiJHOIIEHHIO O iHIIMX CTaTei
K Vkpainu, ski nependadaroTh 3MiHy a00 po3i-
pBaHHS OKpeMUX BUIIB JorosopiB [4]. Hampu-
xinan, O. AHapeeBa IPONoOHye B3araji ct. 629, 652
LK Ykpaiau posmisimatéi cMCTeMHO i3 cT. 3, 13,
607 LUK Ykpainu 3 MeTO0 3aIo0iraHHsI 3J10BXM-
BaHHSIM IPaBOM 3MiHU ab0 pO3ipBaHHSI JOrOBOPY
BHACJIiIOK il icTOTHOI 3MiHM 00CTaBuH |5, c. 46].

BonHouac 3amo0irtu pu3uKy BKa3aHMX 3710-
BXKMBaHb BUAAETHCS MOXKJIMBUM YepPe3 BKIIIOUYCH-
HSI B IOTOBOPH IOJIOKEHB II0JI0 MEXaHi3My JTOKa-
3yBaHHS iCTOTHOI 3MiHU OOCTaBUH.

YV npaBoBii1 Haylli TepMiH «MeXaHi3M» BUKOPUC-
TOBYIOTb Ha O3HAYEHHS CKJIamHOI, MOCIiZOBHOI Ta
BITOPSIIKOBAHOI il SIKUX-HEOYIb IMPaBOBUX 3aCO0iB,
sIKi BU3HA4YalOTh HEOOXigHE HACTaHHS IOPUINYHO
3HAYMMUX HACJIiAKIB [6, ¢. 51]. MexaHi3M icHye st
(GYHKIIOHYBaHHS i 3aCTOCYBaHHS B MPaKTUYHINi
IUTOIMHI, TOMY BiH 3aBXIW MAa€ MPAKTUIHY CIIPSI-
MOBAaHICTb i MpeaMeTHe Ipu3HavYeHHs [7, ¢. 89].

Anaui3 nonoxeHs cr. 652 K Ykpainu csin-
YUTh PO 3aKJIAACHHs 3aKOHOIABLIEM B OCHOBY
MPaBOBOIO PETYIIOBAHHS HOCTITKYBAaHUX CYCITiTb-
HUX BiIHOCHUH IMCIIO3UTHUBHOro Meromy. Ha 1me
BKa3yloTh, 30KpeMa, Taki (pOpMyTI0BaHHS B 3MicC-
Ti CTaTTi: «3a BUOOPOM CTOPiH», «<BUBHAYAETHCS 3a
JIOMOBJICHICTIO», «BCTAHOBJIIOETHCSI JOTOBOPOM»,
«SIKIIIO iHIlIe HE BCTAHOBJIEHO JOIrOBOpPOM». ToOTO
CTOPOHM IOTOBOPY IIUISIXOM Y3TOIKEHHS MiX CO-
0010 MOXYTb 3MiHU oro ymoBu. Bka3zaHe Kope-
JIIO€ 3 YUHHUM IPUHIUAIIOM CBOOOIU OTOBODY.
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TeHnnmeHuis 10 po3mMpeHHs (YHKIIIOHATBHOTO
HaBaHTaXXEHHsI TOTOBOPY B MeXaHi3Mi IIpaBOBOTO
peryjiioBaHHsI JOTOBipHUX BiIHOCHUH Na€ 3MOTY
3aIlIeBHUTH, 110 Y TEIIEPIillTHHOMY IIPaBOBOMY ITO-
PSAKY IOTOBip BUKOHYE TTOABIiHY (DYHKIIiIO B Me-
XaHi3Mi MMPaBOBOIO PEryJIlOBaHHSI OCTAHHIX: BiH
BUKOHYE POJIb IOPUINIHOIO (PaKTy SIK iMITYJIbC
JUHAMiK1 BiITHOCUH MiX Oro CTopoHaMu, a Ta-
KOXX PEryjlo€ BKazaHi BiiTHOCMHM. PerynsituBHa
(¢yHKIIiSI JOrOBOPY BUILJIMBAE i3 HaMipy CTOpPiH
JIOOPOBiILHO Oro BUKOHATH i CKepoBaHa Ha MO-
JIeJTIIOBaHHS IXHiX Cy0’€KTUBHUX MTPaB Ta 000B 13-
KiB, SIKi MicJisl YKJIagaHHSI JOTOBOPY BU3HAYAIOTh
3MiCT IXHbOI TTOBEiHKM Y J1OTOBIipHOMY CITiBXUT-
Ti. Tak, ct. 1134 IluBinbHOoro xonekcy MpaHiiii
BU3HAYa€, MO «...3aKOHHO YKJIaJIeHi JOMOBJE-
HOCTi 3aliMalOTh Miclle 3aKOHY IJISI THUX, XTO 1X
ykias» [8, c. 116].

Cig mOTOaANTHCH 3 TBEPIKEHHSIMH HAYKOBIIIB,
sIKi BKa3ylOTb Ha LiHHICTh IOTOBOPY K PeryJs-
TUBHOTO iHCTPpYMEHTY, Ha3MBaIlOUM MOTO «3aKO-
HOM JUISI IBOX», OCKIUJIBKM HOTO TMOJIOXEHHS BU-
3HAYaIOTh JIOKAJIbHI MpaBUJIa IS CTOPIiH Y IIPO-
1ieci BAKOHAHHS JOTOBipHUX 3000B’s13aHb.

OTXe, TPYHTYIOUMCH Ha TIPUHIIUITI CBOOOIN J0-
TOBOPY Ta BUKOPUCTOBYIOUU HOTO SIK PeryIsiTUB-
HUI iHCTPYMEHT, CTOPOHM CaMOCTiifHO MOXYTh
3aBOAWIMBO 3adiKCyBaTH, KEPYyIOUMCh 3aKOHOIAB-
40 BU3HAUYCHUMU 3araJlbHUMU CIIoco0aMu, Mexa-
Hi3M J0Ka3yBaHHS HasIBHOCTi iCTOTHOI 3MiHU 00-
craBuH. Hampukian, y MiXKHapoOAHiii mpakTuili
3aCTOCYBaHHSI ME€XaHi3MiB ajariTailii JOroBOpiB
JIO iCTOTHUMX 3MiH 00CTaBUH HAOyJI0 3HAYHOTIO I10-
LIMPEHHS, 30KpeMa uepe3 TaKi iHCTpYMEHTH, SIK
hardship, ap6iTpax i BAKOPUCTAHHS CITeLiaIbHUX
3acTepexXeHb Y KOHTpakTax. benbriiicbke mpele-
JIEHTHE TIpaBO J03BOJISIE BKITIOUEHHST 3aCTePEKEeH-
HS TIpo hardship. OoHaK KOJIM TaKe 3aCTEPEKEHHS
He TiepeadadeHe B JOroBOPi, CyIIsl HeE MOXKe 3Mi-
HUTU 3000B’s13aHHSI KOHTPATeHTIB Y pasi 3MiHU
00CTaBUH, 10 YCKIIAAHIOE (ajie He YHEMOXXITUBITIOE )
BUKOHAHHS O0P>KHUKOM 3000B’s13aHHSI. [ToytoxkeH-
HS I HA3BOIO Aardship OO0 MOXJIWBUX Maii-
OYTHIiX TOJii, SIKi MOXYTb BIUIMHYTU Ha OajlaHC
YTOOM, BKJIIOYAIOTHCS HO KOMEPILIMHUX JOTOBO-
piB, CKJIaAeHUX BiAIMOBIIHO A0 aHTJiiICHKOTO Mpa-
Ba, 1100 YHUKHYTHU Jii 3araJbHUX ITPAaBOBUX HOPM.
Harowmicts cT1. 3531 LuBinbHoro konekcy Iloab-
11 3aMpoBaJIXKy€E OTOTOBipHY CBOOOMY IIOAO BCiX
JIiii CTOpPiH, $IKi MOXYTb 3MiHIOBAaTU BiTHOCUHU
MiXX HUMU, SIKIIO JOTOBipHi MOJOXEHHS HE Cy-
rnepeyaTb NPUPOAi JTOTOBIpHUX BiTHOCHH, 3aKO-
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HOMABCTBY Ta MPUHIMITY CYCHIJIBHOTO CITiBic-
HyBaHHS [9]. 3aragoM, B €BpoITi TOBHOBAXKEHHSI
CyIy 110JI0 3MiHU ab0 PO3ipBaHHS AOTOBOPY Y pa-
31 iCTOTHOI 3MiHU OOCTaBWUH HE MTOBHICTIO BUBHAHI
muie B benbrii, JTtokcemOyp3i, Benukiit bputa-
Hii [10, c. 68].

AHauiz 4. 2 cT. 652 LluBinbHOro Kogaekcy Ykpai-
HU BKa3y€ Ha MPaBo Cy1y MeperstHyTH YMOBU J10-
ToBOpPY a00 pO3ipBaTH 10T0 Y BUITAAKY, KOJIHM IIPO-
Liec MeperoBopiB He MpUHic pe3yabTartiB. ToOTO
Ha CTOPOHM JOTOBOPY HacaMrepes MOKIaIaEThCs
000B’30K 1IOAO0 BCTYITy B TieperoBopu. I came
MEXaHi3M J10Ka3yBaHHSI HAasBHOCTI iCTOTHOI 3Mi-
HU 00CTaBMH, 3aBYAaCHO IIPOIMCAaHUII B YMOBaX
JIOTOBOPY, 3aXUCTUTh CTOPOHU Ta CIIPUSITUME Mi-
HiMi3allil J0roBipHUX PU3KMKIB.

JocuTb iIHHOBALIIMTHUMM i CIIYIITHUMM € BUCHOB-
k1 JI.A. POMaHOBCBKO1 CTOCOBHO MPaBOMipHOTO
BU3HAYEHHS B JOTOBOpPi (KOHTPAKTi) YMOB OO
PU3MKIB iCTOTHOI 3MiHM OOCTaBUH, SIKy CTOPOHU
HE MOIJIM IIepea0adnTy IIi 9ac YKJIagaHHS JOTro-
BOpY, Ta 1l HACJIAKIB B po3yMiHHi cT. 652 LIuBijib-
HOTO KOJeKCy YKpaiHu. 30KpeMa, MPOIMOHYEThCS
BU3HAYUTHU B IOTOBOPi YMOBY 100 IiACTaBU 51
00paHHS pillleHHSI CTOPOHAMU — €KCHEePTHOTO
BUCHOBKY 3 OILIiIHKM BiZMOBiZHOCTI (He3anexXHO1
¢axoBoi excnieptusn) [11, c. 133]. HiiicHo, moro-
BipHa HOpMa, sIKa, 30KpeMa, MiCTUTHUME BHUMOIH
JIO CTOPiH 1100 00OB’SI3KOBOI0 JOKYMEHTYBaHHS
3MiH 00CTaBMH, SIKi MOXYTb BIUIMHYTU Ha BUKO-
HaHHSI JOTOBOPY, 3aKPillJIEeHHSI B JOrOBOPI Iepeti-
Ky TOKYMEHTIB i TOKa3iB, Ki MOXYTb OyTH MpUTi-
HSITi 1J1s1 TTIATBEPIKEHHSI iCTOTHOI 3MiHU O0CTaBUH
(eKOHOMIYHI 3BiTH, cTaTUCTMKA, OMilliliHi TOKYy-
MEHTH, 3aKOHOJaBUi aKTU, HAYKOBi JOCiI)KEHHS,
eKCIePTHI BUCHOBKH ), HAJIEXKHOTO TTOBiTOMJICHHS
iHIIOT CTOPOHU MPO BUHUKHEHHS iCTOTHOI 3MiHU
00CTaBUH, HEOOXiJHOCTI JOCYI0BOr0 BpPEryJito-
BaHHSI CIIOPY B YMOBaX BilICYTHOCTi 3aKOHOJaBYO
BM3HAYCHUX BHUMOT IIOAO IOPSAKY AOKA3yBaHHS
iCTOTHOI 3MiHM OOCTaBUH, IKY CTOPOHU HE MOTJIN
nependayrTH Mija yac yKjaaJaHHs 10TOBOPY (KOHT-
PAaKTy), MOXE MaTH PEeTYJIITUBHY (DYHKIIIIO.

OTxe, y KOHTEeKCTi 3a0e3neyeHHs cripaBe1Jiu-
BOCTi, JOTpUMaHHS 3aKOHHOCTI Yy MPaBOBiAHOCH -
Hax, MiHiMi3allii pu3MKiB, 30KpeMa 3JI0BKUBaHb
npaBoM 3MiHU a00 po3ipBaHHS JOTOBOPY Y 3B’ 13-
Ky 3 ICTOTHOIO 3MiHOIO 0OCTaBMH, POJib JOTOBIp-
HOroO peryJjloBaHHSI MeXaHi3My JOKa3yBaHHS ic-
TOTHOI 3MiHU OOCTaBUH € BaxKJIMBOIO. OCKiIbKU,
caMe y TaKMi crocio BifOyBa€eThCs peaizallisi mpa-
Ba Ha 3aXMCT B yMOBaX, 3a IKUX pealli3allisl IpaBo-
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BUX HOPM CTa€ HEMOXJIMBOIO ab0 YCKJIaTHEHOIO.
BxitoueHHSI 10 JOTOBOPY MOJIOXKEHbD 1100 BKa3a-
HOT'O MEXaHi3My CIIpusie 3a0e3IeUeHHIO CIIpaBe/I -
JIMBOTO 1 MPO30POTro Npoliecy 10Ka3yBaHHS, 3aXu-
IIaI0UM iHTepecHu 000X CTOPIH i 30epiraroum cra-
OiJIbHICTh JOTOBIPHUX BiTHOCHUH.

BucnoBku. OTXe, 3aKOHOIABE1Ib, HAIAI0UH ITpa-
BO Ha 3MiHYy a00 pO3ipBaHHS JOTOBOPY Y 3B’SI3KY 3
iCTOTHOO 3MiHOIO OOCTaBUH, BUXOASYU 3 MPUH-
LMYy CBOOOAM IOTOBOPY, 3aJUIINB 30BCiM 0e3
IIPaBOBOTO PETyJIIOBAaHHS MEXaHi3M JOKa3yBaHHS
HasIBHOCTI iCTOTHOI 3MiHM OOCTaBUH, 3aJIMIIAIO-
Y MMUTAHHS 1Or0 YHOPMYBaHHSI CTOPOHAM JI0-
TrOBODY, sIKi 3Ae0iJIbIIOr0 HEAOCTATHBO MPUIis-
I0Th 1IbOMY YBary, 3[iliCHIOIOUYN OO0OpOBiJIbHE
OpUIAHAITTS Ha cebe yciX MOXJIMBUX PU3UKIB Y
npoleci BUKOHAHHS TOTOBIpHUX 3000B’I3aHb.
ToOTo mpoluec goKa3yBaHHSI HasIBHOCTI iCTOTHOI
3MiHU OOCTaBUH, SIKY CTOPOHU HE MOTJIU TIepe/-
0auuTy Mix yac yKjaagaHHs I0roBopy (KOHTpak-
Ty), € HIOCUTh CKJIAMHUM HE TUIbKU IJISI CAaMUX
CTOpIH, a i 1151 cynoBUX iHcTaHLii. Yepe3s 11e 3a-
KOHOJaBUYe Ta IOTOBipHE YHOPMYBAaHHS MeXaHi3-

CITMCOK JIITEPATYPU

My JOKa3yBaHHS iCTOTHOI 3MiHU OOCTaBUH Y BU-
MIs101  3aKpiljieHHsT BUMOTM A0 CTOPiH 110J0
000B’SI3KOBOTO TOKYMEHTYBaHHS 3MiH OOCTaBUH,
sIKi MOXXYTh BIUIMHYTH Ha BUKOHAHHSI IOTOBODY,
3aKpIiIUIEeHHS B JOTOBOPi Mepesiky JOKYMEHTIB i
JIOKa3iB, IKi MOXXYTh OYTH TPUAHSTI JJ151 MiATBEPA-
JKEHHS iICTOTHOI 3MiHM 00CTaBUH, HAJIEXKHOTO I10-
BiTOMJIEHHS iHIIIOI CTOPOHM PO BUHMKHEHHSI ic-
TOTHOI 3MiHU OOCTaBUH, HEOOXiTHOCTI JOCYI0BO-
IO BperyJIIoBaHHs CIIOpY cTaHe (PyHIaMEeHTaIbHOO
OCHOBOIO $IK JIJI1 KOHTPAreHTiB y X0oi (popMyBaH-
HsI Ta apryMEHTAallil CBOIX MPaBOBUX IO3MLIilA, TaK
i 71 cyty B MpOILIeCi BUHECEHHS OOTPYHTOBAHOTO
Ta CIIPaBeIJIMBOIO PillIeHHSsI. YpaxyBaHHS LIMX ac-
MEeKTiB JOMOMOXe He JIMILE IiIABUIIUTU pPiBEHb
MpPaBOBOI BM3HAYEHOCTI B JOTOBipHUX BiTHOCH-
Hax, ajie i CIIpUsITUME 3a0e3MevYeHHIO 30a1aHCco-
BAHOTO 3aXUCTY iHTepeciB CTOpiH Y BMIIaIKax ic-
TOTHOI1 3MiHU OOCTaBMH, HE MOPYIIYIOUU BaXKJIU-
BOro MPUHIMIY CBOOOAMU JOTOBOPY. A lle CTaHe
IIOIITOBXOM A0 PO3BUTKY €AMHOI CYIOBOI ITPAKTH-
KM Ta TABUILEHHS SKOCTi CYyIOBUX pillleHb Y 1Iiil
CKJIaJHIN i BaxXJIMBiK cepi mpaBo3acTOCyBaHHSI.
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THE ROLE OF CONTRACTUAL REGULATION OF THE MECHANISM
FOR PROVING A MATERIAL CHANGE IN CIRCUMSTANCES

The article identifies the problems that arise in the process of proving a material change of circumstances in the context of
law enforcement and establishes that the current priority is to form a clearly defined, effective institution of a material change
of circumstances and to adapt legal approaches to its regulation to new challenges. It is stated that the institute of a material
change of circumstances is not new to Ukrainian legislation and was formed under the influence of international law, which
is better known as, in particular, the principle of “hardship”. However, today, it is still quite controversial due to its lack of
legal certainty. This problem is evident, in particular in the practical implementation of Article 652 of the Civil Code of
Ukraine — the vast majority of court decisions are quite critical to evidence of a significant change in circumstances that the
parties could not have foreseen when entering into the agreement (contract). Therefore, it becomes quite burdensome to
balance the property interests of the parties in the event of a material change of circumstances, and the provisions of Article
652 of the Civil Code of Ukraine in its current wording do not sufficiently clearly define the mechanisms for proving it,
which leads to legal disputes and legal uncertainties. It is shown that the absence of this mechanism has a negative impact,
which is manifested in the following aspects: complication of protection of the interests of the parties to the contract, legal
uncertainty, reduction of trust in the legal system, delay in the dispute resolution process, abuse of the right to amend or
terminate the contract in case of a material change in circumstances. Instead, the establishment of a mechanism to prove the
existence of a material change in circumstances that the parties could not have foreseen when entering into the agreement
(contract) will contribute to the transparency of contractual relations, improve contractual discipline, reduce legal risks,
fairly resolve disputes, and facilitate litigation. And to ensure compliance with the principle of freedom of contractual rela-
tions, it is important to legislate the obligation of the parties to determine such a mechanism in the contract.

Keywords: material change of circumstances that the parties could not have foreseen when concluding the agreement
(contract), force majeure, mechanism for proving the existence of a material change of circumstances, change of contract
terms, termination of the contract.
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