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HEPCHEKTHUBU ITOJAJIBIIOI'O PO3BUTKY
MPABOBOI'O PEI'YJIIOBAHHS IHCTUTYTY ICTOTHOI
3MIHU OBCTABHUH Y JOI'OBIPHUX BIZITHOCHHAX

Peanizaris mpaBa m10/10 3MiHH Y4 pO3ipBaHHs JOTOBOPY Ha MiACTaBI
1CTOTHOI 3MIHM OOCTaBHH Yy BIJMOBIAHOCTI 31 cTaTTeto 652 I{uBiabHOTO
KOJIEKCY YKpaiHM € BaXIJIMBOIO B CyYaCHUX YMOBaX 4€pe3 MOXKJIMBICTb
aJlanTailii JOroBOopiB 10 HOBUX €KOHOMIYHUX, MOJITUYHUX, COIIAJIbHUX,
€KOJIOTIYHUX Ta TEXHOJOTIYHUX peaniil. 30KkpeMa, Cy4yacHUM CBIT Xapak-
TEPU3YETHCS BUCOKOI €KOHOMIYHOIO HECTAOUIbHICTIO (1H(IIALISI, 3MIHU
KypCiB BJIIOT, EKOHOMIYH1 KPH3H TOIIO), MOJITUYHUMU Ta COIlaIbHUMU
3MiHaMU (BIACHKOBI KOH(MIIKTH, MOJITUYHI CAHKIIII TOIIO), TEXHOJIOT1Y-
HUM IIPOrpPecoM (TEXHOJIOT1i a00 MPOAYKTH CTaIOTh 3aCTAPUIMMHU, IO BU-
Marae Teperiisay yMOB JIOTOBOPIB), BUHUKHEHHS MaHAEMIN Ta TJ100alib-
HUX KpH3 (MOLIMPEHHS BIPYCY, KAPAHTUHHI 3aX0AH Ta 1HII OOMEKEHHS ).
Came 1HCTUTYT ICTOTHOI 3MIHM OOCTaBMH MOKJIMKAHWI 3a0e3neuyBaTu
CIPaBEUIMBICTb, 3aXUCT IHTEPECIB CTOPIH Ta THYUYKICTh JOTOBIPHUX B3a-
€MOBIJTHOCHH, 10 € HEOOXITHUMU JIJIsi CTa0LTLHOTO PO3BUTKY MPABOBHX
BITHOCHH y MIHJIMBOMY CBITI.

Ax BimsHauae Menpauk O. O. Ha choroaHI cTaTTA 652 {UBIITEHOTO
KOJIeKCY YKpaiHu B HAYKOBIN JITEPATypl € OJHIEIO 13 HAUOLIBII AUCKY-
CIMHUX K B HayIll HMBUIBHOIO NpaBa YKpaiHW, Tak 1 IpU IPaKTUYHIN
peanizamii. KpiM Toro, Bkazanuil pakt miaTBepIKyEThCS OaraTOuncCieH-
HUMU CYJOBUMHU PilIEHHSIMU, Po3’sicHeHHAMHU BepxosHoro Cyay. Ocob-
JUBO TOCTPO MHUTAaHHS 3aCTOCYBAHHS TOCIOAAPIOIOYUMHU CyO’€KTaMu
IpaBa 11010 3MIiHHU JIOTOBOPY Y 3B’ 53Ky 3 ICTOTHOIO 3MIHOKO OOCTaBHH B
VYkpaini mocrano B ocTaHHI HecTaOlIbHI poku. Bkaszane, B ueprosuii pas
MoKazajo riIMOuHy MpoOJIeMH 040 HEAOCTATHOCTI 3aKOHOIaBYOTO TITY-
MadeHHS Ta ToTpeOy B KOHKPETHU3AIlli ITOI0KeHb cTaTTi 652 [{UBiIBHOTO
KoJiekcy Ykpainu [1, c. 239].
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JIyist BUpIIIIEHHST BKAa3aHOTO MUTAHHS JIOPEYHO 3BEPHYTHUCH JO BKE
HaIlpalbOBaHOI'0 MI>KHAPOAHOr0 A0CBiAY. B mpaBoBuX cucremax pi3HUX
KpaiH JOKTpHUHA ICTOTHOI 3MiHM OOCTaBHH ICHY€E B PI3HHUX Baplalisix. Tak,
npaBo Anrdiii Ta CIIA ponyckae mpunuHEeHHS 3000B’i3aHHS Ha IT1/ICTaB1
1ICTOTHOI 3MIHM 00cTaBuH, [IpHHIMIN €BPONEHCHKOTO JIOTOBIPHOTO
paBa TaKOX JO3BOJISIIOTH CYJIOBUM MOPSIIOK 3MIHM Ta PO31pBAHHS AOTO-
BOpY y IIbOMY BUMAJKY. 30kpema, B HiMeuunHi 3aCTOCOBYETHCS TPUHIIHI
"Storung der Geschiftsgrundlage" (§ 313 [IK Himeuunnu) BiJinoBiIHO 10
AKOTO JOTOBIp MOXk€e OyTH 3MIHEHHI a00 pO31pBaHUi, SIKII0 OOCTaBHHH,
AK1 CTaJIM OCHOBOIO JJOTOBOPY, CYTTeBO 3MiHMMcs [3]. HatomicTs ppan-
I[y3bKE MPaBO TAKOTO PO3IpBaHHS JIOTOBOPY HE JOMYCKAaE 30BCIM, Ta Ha-
3WBa€ MiJICTaBaMM 3BUIBHEHHS B1Jl BIAMOBIIATBLHOCTI «(HOpPC-MaxKkop» Ta
«HenependauyBany mojio» (cas fortuit).

SIK cyIIHO MiKPECTIOTh BITYM3HSIHI HAYKOBIII, 1O TOSIBU HOBOTO
CIoco0y MPaBOBOIO 3aXKUCTY y (hOpMi ITO30BY MPO 3MiHY UM PO3IpBAHHS
JOTOBOPY Y 3B’A3KY 3 ICTOTHOIO 3MIHOIO OOCTaBHH 3a HUM, ITPU3BEIIa pe-
IENIlisl B [IMBUIbHE 3aKOHOJABCTBO YKpaiHU JJATUHCHKOTO FOPUIUIHOTO
npuHuuMny clausura rebus sic stantibus, 110 03Ha4a€e «3a yMOBH, 1110 peul
3aIIMIIAI0THCS. HE3MIHHUMUY. [ puKiaay, Hapasi, MUTaHHS JOKOPiH-
HOT 3MIHM OOCTaBHH y BIJHOCHMHAX MIXK JiepKaBaMH, 10 CKJIAJIMCh HA OC-
HOBI JJOTOBOPY, JIOKJIATHO PETJIAMEHTY€E cTaTTs 62 BigeHChKOT KOHBEHITI
PO IIPaBO MIXKHAPOAHUX JOTOBOPIB. Tak, BIATIOBIIHO /10 BKa3aHOI CTaTTI
Ha JIOKOPIHHY 3MIHY, sIKa cTajacs 010 0OCTaBUH, 10 ICHYBaJu IPH VK-
JIaJIEHH1 JIOTOBOPY, 1 Ika HE nepeadadaiach ydacHUKaMu, HE MOKHA T10-
CWJIATUCh SIK Ha MIJACTaBy Ui NMPUIIMHEHHS JOTOBOPY ab0 BUXOAY 3
HBOT0, 32 BUHSITKOM TUX BUIAJKIB, KOJU: () HasIBHICTh TAKMX OOCTaBUH
CTAaHOBMWJIA ICTOTHY MIJCTAaBY 3TOAM YYaCHUKIB Ha OOOB’SI3KOBICTH IS
HUX JI0roBOpYy; 1 (b) HAacH1IOK 3MiHM OOCTaBUH JOKOPIHHO 3MIHIOE chepy
1ii 3000B’s13aHb, K1 BCE IIIe MAISITal0Th BUKOHAHHIO 3a ToroBopoMm. Ha
JOKOPIHHY 3MI1HY OOCTaBMH HE MOKHA MOCUJIATUCH SIK HA MIJCTaBy Jis
OPUIUHEHHS TIOTOBOPY a00 BUXOAY 3 HHOTO: () SIKILIO JOTOBIP BCTAHOB-
J0€ MexXy; abo (b) KO Taka TOKOpIHHA 3MIHA, HAa SIKYy MOCHJIAE€THCS
YYaCHUK JIOTOBOPY, € PE3yJIbTaTOM MOPYIICHHS IIUM YYaCHUKOM a0o 30-
OOB’s13aHHS 3a JOTOBOPOM, a0 I1HIIIOTO MIXKHAPOJHOTO 3000B’SI3aHHS,
B35TOI'0 HUM Ha ce0e BITHOCHO Oy Ab-sSKOTO 1HITOTO yY4aCHHUKA JOTOBOPY.
KomenTtap no BigeHchkoi KOHBEHITIT aKIIEHTY€ yBary, 1o I’ ATh YMOB, SIKi
BrU3HaYeHi cT. 62 BimeHcrkoi koHBeHIi, a came: «(1) 3miHa mae Oytu
NOoB’si3aHa 3 0OCTaBMHAMH, IO ICHYBAJIM Ha MOMEHT YKJIAJCHHS JOT0-
BOpY» (2) 3miHa Mae OyTH ¢pyHAaMEHTaNIbHOMO; (3) BoHAa Mae OyTH Here-
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pendavyBaHa i CTOpiH; (4) ICHYBaHHS TakKUMX OOCTaBHUH Majo CTaHO-
BUTHU ICTOTHY MIJCTaBY 3r0JId CTOPIH HA OOOB’A3KOBICTh JIJISl HUX JOTO-
BOPY; (5) 3MiHa 0OCTaBUH CTOCYETHCS JIUILIE TUX 3000B’s13aHb, K1 BCE 111€
M1JUISITal0Th BUKOHAHHIO 32 JIOTOBOPOM, MAalOTh OyTH HasiBHUMH Y IOB-
HOMY CKJIaJ[l Ta BUKOHAH1 0JHO4YacHO [4]. Tak, y CBITJII OCTaHHIX IO/I1i B
VYkpaini mocuiaaHHs Ha cTarTio 62 BigeHChKOT KOHBEHIlI MICTUTHCS B
psal 3aKOHIB YKpaiHy, a came: «lIpo npununenns aii JloroBopy Mix Yk-
paiHoro Ta Pocilicekoro @ezepalii€ro npo CHiBpOOITHULTBO Y BUKOPHC-
TaHHI A30BCbKOT0 Mopsi Ta KepueHchkoi mpoTokn», «IIpo 3ynuuenHs aii
Ta Buxijg 3 KoHBeHLIi Tpo MpaBoBy AOMOMOTY 1 IPaBOB1 BIAHOCUHU Y 1TH-
BUIbHUX, CIMEHHHMX Ta KpUMIHAJIBHUX ciipaBax Ta [Iporokony no Konse-
HIII{ PO MPABOBY JOMOMOTY 1 IMPABOBI BIIHOCUHU Yy IUBIJIBLHUX, CIMEH-
HUX Ta KpUMIHAJIBHUX cripaBax Big 22 ciuHs 1993 poky» Toio. AHamizy-
I0YM 1X B MPU3MI TEOPETUYHUX OCHOB 3aKJAJCHUX y BKa3aHIil BHIIE
CTaTTi, BOAYAETHCA, 1110 IOKOPIHHA 3M1HA MOJISITA€ Y 3MiH1 PABOBITHOCUH
MIXK JepKaBaMu BiJl MUPHOTO CHIBPOOITHUITBA 1O 30pOMHOTO KOHII-
KTY.

Ha nornsan neskux BUeHUX, NpuHLUI «clausura rebus sic stantibusy
€ aHTHUIIOJIOM 1HIIIOTO MPUHIIUITY pacta sunt servanda. 3MiCT OCTaHHBOTO,
PUMCBHKI IOPUCTH BUKJIAQJalld HACTYITHUM YHMHOM: pacta convent aquae
neque contra legas, neque dolo malo inita sunt, omni modo observanda
sund (moroBopw, sIKi yKJIaJeHl He BCylepey 3aKOHaM 1 He MIJISTXOM IIax-
paiicTBa, MalOTh TOUHO BUKOHYBATHCh Y BCiX acnekTax) [J, c. 408]. Bka-
3aHUI TPUHIMIT 3HANUIIOB CBOE BiJ1I0OpakeHHs B cTtarTi 629 L{uBuibHOTrO
KOJIekcy YKpaiHu. be3zanepeuHoro € JyMKa HayKOBIIIB, sIKI BBAXKAIOTh,
1110 000B’A3KOBICTh BUKOHAHHSI CTOPOHAMH YMOB JIOTOBOPY € MPAaBOBUM
MIPUHITATIOM, 3aB/ISIKUA SIKOMY 3a0€3MeuyeThCsl CTaOlIbHICTh TOTOBIPHHUX
BIJTHOCHH, IPOTE HOTO 3MICT MOJISTAE HE JIUIIE Y TOMY, IO «3MiHa Ta po-
3ipBaHHS JIOTOBOPY HE JIOMYyCKAEThCA 0€3 B3a€EMHOI 3rOAW CTOPiH, a Ta-
KO HE JIOMYCKAETHCS OJJHOCTOPOHHS BIIMOBA BiJl BUKOHAHHS JOTOBOPY,
SKIIO 1HILIE HE TIepeI0ayeHo JOTOBOpOM abo 3akoHOM» (ctarTs 651 1lu-
BUIBHOTO KOJIEKCY YKpaiHu). 3BIJICH 1 CTBEP/KYBaTH, 110 BKa3aH1 BUILIEC
NPUHITUITNA — aHTHUIIOIN, 3apaHo.

AHani3 cyI0oBO1 MPaKTUKHU IIOJ0 peaizaiii HOpM 3aKpIIeHUX B
ctarti 652 1{MBIILHOrO KOJAECKCY YKpaiHW, BKa3y€ Ha MOLIUPEHHS Mpa-
BIJIa BU3HAYEHOI'0 cTaTTero 62 BineHCchKOI KOHBEHIIIT 100 000B’ I3K0-
BOCTI1 HAsABHOCTI1 BCIX I’ITU YMOB OJJHOYACHO, HA BUMOTH ITO/I0 HASIBHO-
CT1 BCIX YOTUPHOX YMOB BU3HAYEHUX YACTHUHOIO 2 cTaTTi 652 L{uBUIbLHOTO
KoAeKkcy Ykpainu. BkazaHa mpaBoBa MO3WIlisS BUKJIAJEHA Y MOCTAHOBI

105



Bepxosnoro Cyay y crpaBi Ne 910/11888/19 B sikiit BkazyeThcs, 110 iC-
TOTHA 3MIHA OOCTaBHH, € OI[IHOYHOIO KaTEropi€ro, Ka MOJIArae y 3MiHi
JOTOBIPHOTO 3000B I3aHHSI TAKUM YMHOM, 110 1OTO BUKOHAHHSA IS OJI-
HI€1 31 CTOPIH JIOTOBOPY CTA€ O1IBIIT OOTSHKEHUM, YCKIIAITHCHUM YHM CYT-
TEBO 3MIHIOETHCSI PIBHOBAra JOroBipHUX CTOCYHKIB [7]. [Ipu upomy, 3a-
KOH I0B A3y€ MOKJIUBICTh BHECEHHS 3MIH JI0 IOTOBOPY Y CYJIOBOMY TIO-
PAIOKY HE JUIIE 3 HASIBHICTIO 1ICTOTHOI 3MIHM OOCTaBHH, a 3 HasABHICTIO
YOTHPHOX YMOB, BU3BHAUCHHUX YACTUHOO 2 cTaTTi 652 [{uBiIBHOTO KOAE-
Kcy Ykpainu. JlopeuHo 3ayBa)kuTH, IO XO04a MUTAHHS JOIIILHOCTI BU-
3HaHHS PILIEHb CYly CYJJOBUMU MPEILEIEHTaMU € IUCKYCIMHUM B Cy4ac-
HI TIpaBHUYIN Haylll, OJHAK, X aHaJI3yBaHHS Ta y3arajlbHECHHS MOJXE
CTaTH JIXKEPEJIOM JUIsl 3alIOBHEHHS MTPOTaJINH B MPaBi, B TOMY YUCJII IOA0
MUTAHHA PETYJIOBaHHS IHCTUTYTY ICTOTHOI 3M1HU OOCTaBUH.

Takum unHOM, BOadaeTbes, MmO (HOPMyBaHHS THCTUTYTY 1CTOTHOI
3MiHU OOCTABUH y BITYM3HSIHOMY 3aKOHOJABCTBI BiJJOYBaJIOCh Ha OCHOBI
BUKOPUCTAHHS MPABOBUX JOKTPHUH Ta MPUHIIMIIB PI3HUX KPaiH CBITY, IO
€ JOCUTD JIOTTYHUM Ta MPABWIHHUM 3 TOUKH 30PY BUKOPUCTAHHS TTO3UTH-
BHOTI'O JIOCBIy BpEryJIIOBaHHS MIPAaBOBIIHOCHH, TApMOHI3a1lii 3 MI)KHApO-
JTHUM 3aKOHOJABCTBOM. [IpoTe, Hapasi mpakTU4YHA peai3allis HOPM CT.
652 [IK Ykpainu nokasye Ha iCHyIO4Y1 IPOTajuHu, MPABOBY HEBU3HAUE-
HICTh 1CTOTHOT 3MiHM OOCTaBHUH Yepe3 IO HEMOOAWHOKI BUITAJKU 3JI0B-
’KUBAHHSI OJIHIEIO 31 CTOPIH JOTOBIPHOTO 3000B’A3aHHS CBOIMU MTPaBaMHU
1010 3MiHU (PO3iIpBaHHs) JOTOBOPY Yy 3B’SI3KYy 3 ICTOTHOIO 3MIHOKO 00-
CTaBUH.

Matoun 3HauHI HAyKOBI1 HaIlpaIfOBaHHS 3 BKA3aHOT'O TUTaHHs, Oara-
TOYMCIIEHHUM MPAKTUYHUM JTOCBIJI Ta CYJIOBY IPAKTUKY HEOOXI1JTHO B TO-
JANbIIIOMY aIanTyBaTH HOPMU cTatTi 652 [{uBLIBbHOTO KOEKCY Y KpaiHu
70 Cy4acHUX peaiiil ®HUTTs, 0COOJMBOCTEN YKPaTHCHKOTO 3aKOHO/IaBCTBA
KOHKPETH3yBaBIIM KPUTEPIl N1 BU3HAUCHHSI «ICTOTHOI 3MIHM 0OOCTa-
BUH». BOHM MOBHHHI BpaxOBYBaTH LIWPOKUN CIIEKTP (PAKTOPIB Ta iX KpH-
TEpiiB, 3MaTHUX CYTTEBO BIUIMHYTH HAa MOXJIMBICTb BHUKOHAHHS 30-
OOB’s13aHb 32 JOTOBOPOM. J10 TaKMX KPUTEPIiB MOKYTh HAJIEKATHU: BILJIUB
30BHIMIHIX (PaKTOPiB (EKOHOMIUHI KPU3U, TPUPOHI KATAKII3MH TOUIO);
3MiHA 3aKOHOJIAaBCTBA Ta PETYJIATOPHUX YMOB (3MIHH y IPABOBOMY peEry-
JIOBaHH1, MDKHAPOAHI CaHKIIIT); COIiaibHI 3MiHU (Bi1ifHH, MAacOBI TIpOTe-
CTH, TPOMAJSHCHKI KOH(IIKTH TOIIO); TEXHOJOTIYHI 3MiHH (BIpPOBa-
JPKEHHSI HOBUX TEXHOJIOT1H a00 BUX1J 3 JIay KPUTUYHO BAKIUBUX TEX-
HOJIOTIYHUX CHCTEM, $IKi CYTTEBO BIUIMBAIOTh HA BUKOHAHHS 30-
OOB’s13aHb ).
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KpiM Toro, HeoO0XigHO BU3HAYMTH MEXaHI3M JOKa3yBaHHs HasBHO-
CT1 ICTOTHOI 3MiHU OOCTaBHH, OJTHUM 13 €TalliB IKOTO BU3HAYUTH MIEPEro-
BOpH M1 CTOpoHaMu. BiH Moe BKJIt0UaT: 000B’A3KOBE MOBITOMJICHHSI
OJTHIEIO0 CTOPOHOIO 1HINOI PO HACTaHHS 00CTaBHH, SKI, Ha ii TYMKY, € iC-
TOTHHMH; BU3HAUCHHS TEPMIHIB JIJIs1 BIJMIOB1/I1 Ta MOYAaTKY MEPETOBOPIB;
YiTKE OKpPECJICHHS IpaB Ta 00OB’S3KIB CTOPIH IIiJi Yac MEPErOBOPHOTO
MPOLIECY; MOMJIMBICTh 3aJTy4CHHs He3aJeXHUX (paxiBLiB y cepi mpaBa
JUIsl 00’ €KTUBHOT OI[IHKU 3MiH; BCTAHOBJICHHS MPOLEAYPHU Meiallii ado
IHIIKX aJTbTEPHATUBHUX CIIOCOOIB BUPIIIECHHS CIIOPIB Y pa3i, SIKIIO Nepe-
TOBOPU HE MPU3BEAYTH 0 KOHCEHCYCY.

TakuM 4uHOM, BIIOCKOHAJICHHS IMPABOBOI 0a3W CHPHUSATHME OUIBII
THYYKOMY, 00’ EKTUBHOMY ITIIXOy O OI[IHKH 1ICTOTHOI 3MIHU 0OCTaBUH
Ta 30aJaHCYBaHHIO IHTEPECIB CTOPIH Yy JOTOBIPHUX BIAHOCHHAX.
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